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Norfolk & "Western Railway Co. v. Phillips' Administratrix. 

— Decided at Wytheville, June 12, 1902. — Card/well, J. Absent, Buchanan, J: 

1. Master and Servant — Negligence in selecting servants — Negligence qffeUow- 
servant — How charged. In action to recover damages for an injury inflicted by 
a defendant it is generally sufficient to aver in the declaration that the injury 
was inflicted by the wrongful act, neglect and default of the defendant, without 
giving the particulars of his misconduct, but if the cause of action is alleged to 
have been the carelessness or negligence of the defendant in employing or 
retaining in his service an unfit and incompetent servant, it is necessary to aver 
that the latter was guilty of some act of negligence or unskillfulness directly 
contributing to the injury. 

2. Evidences — Pertinency. If the injury alleged in the declaration is not 
alleged to be due in any way to the absence of a particular person, evidence as to 
his absence is not admissible. 

3. Evidence — Relevancy. Evidence of a fact which adds force and effect to 
other evidence properly in a case is pertinent and admissible. 

4. Death by Wrongful Act — Damages — Probable earnings — Mortality tables. 
In an action to recover damages for death occasioned by the wrongful act or 
neglect of the defendant it is not essential to introduce mortality tables to show 
the probable duration of lifeof the deceased. The " probable earnings " of the 
deceased, considering his age, business capacity, experience, habits, energy, &c, 
may be shown either directly or indirectly. 

5. Master and S ervant — Non-assignable duties — Inspection and repair of machin- 
ery — Concurring negligence. The duty of inspecting and repairing cars in use on 
a railroad is a non-assignable duty of the master, and the negligence of any one 
entrusted with the performance of that duty is the negligence of the master. 
This is not a risk the servant is required to take, and if an injury to a servant 
has been caused by the default of a fellow-servant concurring with the negli- 
gence of the master, the latter is liable as though he only were at fault. 

6. Master and Servant — Vice-principal — Fellow-servant. A servant may 
be, in relation to a co-servant, a vice-principal in one relation and a fellow-ser- 
vant in another, depending on the particular duties he is discharging at the time. 

7. Master and Servant? — Defective machinery — Risks incident to service — Instruc- 
tions. A servant cannot recover for an injury inflicted by the use of defective 
machinery where the master has done his whole duty in selecting and keeping 
in repair such machinery ; and a refnsual on request to so instruct the jury, is 
not cured by an instruction merely stating that a servant assumes the risks 
incident to the service he enters. 



Richmond Passenger & Power Co. v. Robinson. — Decided at 
Wytheville, June 12, 1902.— CardweU, J: 
1. Bills of Exception — Rulings on instructions. One bill of exception, duly 
taken, is sufficient to bring up for review in the appellate court all of the instruc- 
tions given or refused over objections thereto, though the exceptant may, in the 
appellate court, abandon his objection to any one or more of the rulings excepted 
to. 



